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  Introduction: 
 
 

1. These submissions are put forward to provide the legal framework for the submission 

on legal compliance of the Chiltern and South Bucks Local Plan that has already been 

put forward on behalf of Tarmac Trading Limited by David Lock Associates. 

 

The Duty to Cooperate: 

 

(1) The Legislation 

 

2. Section 33A (1) of the Planning and Compulsory Purchase Act 2004 provides that a 

local planning authority “must cooperate” with other local planning authorities “to 

maximise the effectiveness” of undertaking the activity of preparing a development 
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plan. In particular that duty requires the local planning authority “to engage 

constructively, actively and on an ongoing basis” [(2)(a)] with those other local 

planning authorities on strategic matters including development or use of land that has 

a significant impact on the authorities’ areas: (4)(a). 

3. By section 33A(7) the local planning authority subject to this duty to cooperate must 

have regard to the guidance given by the Secretary of State about how the duty is to 

be complied with. That guidance is summarised below. 

4. The Inspector must recommend that the Local Plan is not adopted if the duty to 

cooperate has not been complied with and the examination will not then proceed any 

further. 

 

(2) The National Planning Policy Framework:   

 

5. To support the Government’s objective of significantly boosting the supply of homes 

it is important that a sufficient amount and variety of land can come forward where it 

is needed: [59].   

6. Local planning authorities are under a duty to cooperate with each other on strategic 

matters that cross administrative boundaries [24]. 

7. It is particularly the case that there is a duty to cooperate on the strategic priority of 

delivering the homes needed in the area: [20a]. 

8. Strategic policy-making authorities should collaborate to identify the relevant 

strategic matters which they need to address in their plans [25] 

9. Effective and on-going joint working between strategic policy-making authorities and 

relevant bodies is integral to the production of a positively prepared and justified 

strategy. In particular, joint working should help to determine where additional 

infrastructure is necessary and whether development needs that cannot be met wholly 

within a particular plan area could be met elsewhere. The Government expects joint 

working on areas of common interest to be diligently undertaken for the mutual 

benefit of neighbouring authorities: [27]. 

10. Strategic policy-making authorities should prepare and maintain one or more 

statements of common ground documenting cross-boundary matters being addressed 

and progress in cooperating to address these [27]. 

11. To be sound a Local Plan has to be positively prepared providing a strategy which 

seeks to meet the area’s objectively assessed development needs and is informed by 
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agreements with other authorities so that unmet need from neighbouring areas is 

accommodated where it is practical to do so and consistent with achieving sustainable 

development: [35a]. It has to be effective and based on effective joint working on 

cross-boundary strategic matters that have been dealt with rather than deferred [35c] 

 

Emphasis added by underlining. 

 

(3) Planning Practice Guidance:  

 

Maintaining effective cooperation 

How are plan-making bodies expected to cooperate? 

Strategic policy-making authorities are required to cooperate with each other, and 
other bodies, when preparing, or supporting the preparation of policies which address 
strategic matters. This includes those policies contained in local plans. 

The National Planning Policy Framework sets out that these authorities should 
produce, maintain, and update one or more statement(s) of common ground, 
throughout the plan-making process. Local planning authorities are also bound by the 
statutory duty to cooperate. 

What is a statement of common ground? 

A statement of common ground is a written record of the progress made by strategic 
policy-making authorities during the process of planning for strategic cross-boundary 
matters. It documents where effective co-operation is and is not happening throughout 
the plan-making process, and is a way of demonstrating at examination that plans are 
deliverable over the plan period, and based on effective joint working across local 
authority boundaries. In the case of local planning authorities, it also forms part of the 
evidence required to demonstrate that they have complied with the duty to cooperate. 

Paragraph: 010 Reference ID: 61-010-20190315 

 

What are the strategic matters on which cooperation is required? 

Paragraphs 20-23 of the National Planning Policy Framework sets out the matters that 
the strategic policies should make provision for, this is not an exhaustive list and 
authorities will need to adapt this to meet their specific needs.  

Paragraph: 014 Reference ID: 61-014-20190315 

https://www.gov.uk/guidance/national-planning-policy-framework/3-plan-making#para20
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What activities are expected to be documented in a statement of 
common ground? 

Strategic policy-making authorities are expected to document the activities undertaken 
when in the process of addressing strategic cross-boundary matters whilst 
cooperating. These will include (but are not limited to): 

• working together at the outset of plan-making to identify cross-boundary matters 
which will need addressing; 

• producing or commissioning joint research and evidence to address cross-
boundary matters; 

• assessing impacts of emerging policies; and 
• preparing joint, or agreeing, strategic policies affecting more than one authority 

area to ensure development is coordinated, (such as the distribution of unmet 
needs or policies relating to county matters). 

These activities will need to be tailored to address local circumstances. 

Paragraph: 015 Reference ID: 61-015-20190315 

  

Which geographical area does a statement of common ground need to 
cover? 

The statement will need to cover the area which strategic policy-making authorities 
and public bodies cooperate during plan-making. This will depend on: 

• the strategic matters being planned for, informed by a review of the matters 
affecting the area and early engagement with neighbouring authorities, 
communities and other key stakeholders; and 

• the most appropriate functional geographical area to gather evidence and develop 
policies to address these matters, based on demonstrable cross-boundary 
relationships. 

For example, housing market and travel to work areas, river catchments, or landscape 
areas may be a more appropriate basis on which to plan than individual local planning 
authority, county, or combined authority areas. Cooperation between these different 
tiers (counties, districts and combined authority areas) may be needed. Authorities 
may well work in different groupings to address different strategic matters. 
Authorities should be pragmatic in determining the areas. 

Paragraph: 017 Reference ID: 61-017-20190315 

  

 

http://www.legislation.gov.uk/ukpga/2004/5/section/13
http://www.legislation.gov.uk/ukpga/2004/5/section/13
http://www.legislation.gov.uk/ukpga/2017/20/section/13
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Statement of common ground: preparation and publication 

When does the statement of common ground need to be prepared, 
published and updated? 

Statements need be prepared and then maintained on an on-going basis throughout the 
plan making process. As a minimum, a statement needs to be published when the area 
it covers and the governance arrangements for the cooperation process have been 
defined, and substantive matters to be addressed are determined. If all the information 
required is not available (such as details of agreements on strategic matters) 
authorities can use the statements to identify the outstanding matters which need to be 
addressed, the process for reaching agreements on these and (if possible) indicate 
when the statement is likely to be updated. 

Authorities should have made a statement of common ground available on their 
website by the time they publish their draft plan, in order to provide communities and 
other stakeholders with a transparent picture of how they have collaborated. 
Authorities may consider using independent bodies as arbiters or facilitators to aid 
discussions such as county councils in two-tier areas, or Mayors in combined 
authority areas. 

Once published, authorities responsible for the statement will need to ensure that it 
reflects the most up to date position in terms of joint working across the area. Updates 
can occur when either agreements are reached, or a decision is taken to update 
strategic policies in the area covered by the statement. 

Paragraph: 020 Reference ID: 61-020-20190315 

 

Are strategic policy-making authorities required to reach agreement on 
strategic matters, and what should an authority do if they are unable to 
secure these agreements? 

Strategic policy-making authorities should explore all available options for addressing 
strategic matters within their own planning area, unless they can demonstrate to do so 
would contradict policies set out in the National Planning Policy Framework. If there 
they are unable to do so they should make every effort to secure the necessary 
cooperation on strategic cross boundary matters before they submit their plans for 
examination. Authorities are not obliged to accept needs from other areas where it can 
be demonstrated it would have an adverse impact when assessed against policies in 
the National Planning Policy Framework. 

Inspectors will expect to see that strategic policy making authorities have 
addressed key strategic matters through effective joint working, and not 
deferred them to subsequent plan updates or are not relying on the inspector to 
direct them. Where a strategic policy-making authority claims it has reasonably 
done all that it can to deal with matters but has been unable to secure the 
cooperation necessary, for example if another authority will not cooperate, or 
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agreements cannot be reached, this should not prevent the authority from 
submitting a plan for examination. However, the authority will need to submit 
comprehensive and robust evidence of the efforts it has made to cooperate and 
any outcomes achieved; this will be thoroughly tested at the plan examination. 

Paragraph: 022 Reference ID: 61-022-20190315 

 Emphasis added by highlighting in bold and underlining. 

Duty to cooperate 

How is the duty to cooperate different from the statement of common 
ground? 

The statement of common ground is the means by which strategic policy-making 
authorities can demonstrate that a plan is based on effective cooperation and that they 
have sought to produce a strategy based on agreements with other authorities. 

The duty to cooperate was introduced by the Localism Act 2011, and is set out in 
section 33A of the Planning and Compulsory Purchase Act 2004. It places a legal 
duty on local planning authorities and county councils in England, and prescribed 
public bodies to engage constructively, actively and on an ongoing basis to maximise 
the effectiveness of local plan and marine plan preparation in the context of strategic 
cross boundary matters. 

Paragraph: 029 Reference ID: 61-029-20190315 

How will the duty to cooperate be considered at local plan examination? 

The local plan examination will first assess whether a local planning authority has 
complied with the duty to cooperate and other legal requirements. The Inspector will 
use all available evidence including statements of common ground, Authority 
Monitoring Reports, and other submitted evidence (such as the statement of 
compliance prescribed by Planning Inspectorate’s examination procedure guidance) to 
determine whether the duty has been satisfied. 

As the duty to cooperate relates to the preparation of the plan it cannot be rectified 
post-submission, so if the Inspector finds that the duty has not been complied with 
they will recommend that the local plan is not adopted and the examination will not 
proceed any further. The most appropriate course of action is likely to be for the local 
planning authority to withdraw the plan and engage in the necessary discussions and 
actions with other relevant local planning authorities and bodies. In these 
circumstances the local planning authority will need to re-publish the revised plan for 
consultation before it is re-submitted for examination. 

  

Paragraph: 031 Reference ID: 61-031-20190315 

http://www.legislation.gov.uk/ukpga/2011/20/section/110
http://www.legislation.gov.uk/ukpga/2004/5/section/33A
http://www.legislation.gov.uk/uksi/2012/767/regulation/34/made
http://www.legislation.gov.uk/uksi/2012/767/regulation/34/made
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Submissions on Issue 1:  Duty to Cooperate  - Slough: 

 

12. Chiltern District Council and South Bucks District Council (“the Councils”) have 

conspicuously failed to comply with the statutory duty to cooperate with Slough 

Borough Council (“SBC”) as SBC themselves have found and have submitted to this 

Examination. There is no Statement of Common Ground with SBC despite the fact 

that the PPG requires a SoCG as part of the evidence base to show that the duty to 

cooperate has been complied with: PPG ID61-10.The duty to cooperate is not a duty 

to agree. But local planning authorities should make every effort to secure the 

necessary cooperation on strategic cross boundary matters before they submit their 

Local Plans for examination. 

13. The Councils position seems to be that they have complied with the duty to cooperate 

for the following reasons: 

(1) the housing market area comprises the Buckinghamshire districts and so Slough is 

not part of that area and so Aylesbury Vale is the appropriate place to accommodate 

the Councils’ unmet needs: see § 1.1 and 1.7 of the Councils’ Response on this Matter 

1. 

(2) It is therefore not necessary to approach other local authorities because 

Buckinghamshire will accommodate the needs of the housing market area: see ibid. § 

2.1 and 2.2; 

(3) Whilst it is accepted that SBC had approached the Councils to accommodate some 

of their unmet need, SBC has not to done any work since September 2017 to establish 

that need or its extent or how it can be met with no meetings to discuss the potential 

Slough Northern Extension since September 2017: ibid § 5.1, 5.8, 5.13 and 5.19. 

(4) The Councils cannot meet their own unmet needs within their own areas: § 5.5 

(5) Although the Councils’ Local Plan does not accommodate Slough’s unmet needs, 

this does not mean that the Councils’ have failed to comply with the duty to 

cooperate: §5.14. 

(6) The needs of Slough are best met by a review of this Local Plan carried out by the 

new Buckinghamshire Council unitary authority: § 5.15. 

(7) This is because this “strategic matter” of meeting Slough’s needs is not 

sufficiently defined: § 6.2 
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14. However, these points do not justify the failure to comply with the duty to cooperate 

that is evident here. 

15. The Councils need to submit comprehensive and robust evidence of the efforts they 

have made to cooperate and any outcomes achieved: PPG 022. They have not done 

so. What they have shown is that the decision to export some 5,750 dwellings to 

Aylesbury Vale was made very early in the plan-making process. That is to export 

homes outside the functional housing market area that includes South Bucks and 

Slough: see SBC Response at Q4. This early decision has resulted in the Councils 

closing their minds to and failing to comply with the duty to cooperate. 

16. Furthermore and most surprisingly, none of SBC’s formal representations to the 

Councils’ Plan about the need for that Plan to accommodate some of SBC’s unmet 

needs, potentially through a Northern Extension of Slough but within South Bucks’ 

area, has ever been considered by any public committee of the Councils’: see SBC 

Response Q5. This is the opposite of complying with a duty to cooperate. 

17. The Councils are already contemplating Green Belt releases for housing development 

through their Local Plan so there cannot be an in principle refusal to accommodate 

Slough’s needs in the same way. The Framework at § 11 contemplates such 

possibilities where there is a “strong reason” such as a sufficiently pressing need and 

an otherwise sustainable location to meet that need. 

18. The Housing Needs Assessment as part of the Wider Area Growth Study which the 

Councils and SBC are party to and which is supported by Central Government finance 

show there is overlapping need for more housing between Slough and South Bucks. 

There should have been cooperation to seek to address that need.   

19. The extent of Slough’s need has been in part addressed by the Atkins work on how to 

accommodate 7,500 homes in a Northern Extension but it is the Councils who have 

stymied further work to test this assessment. That is why there has been no progress 

since September 2017. The draft Statement of Common Ground between the Councils 

and SBC is not signed by SBC. It has been produced recently and not as part of the 

plan-making process, as the PPG requires at Paragraph 020 above, and it was not 

available on the Councils’ website by the time the draft Plan was published, again as 

required by the PPG at Paragraph 020 above. Appendix 2 to that draft SoCG entitled “ 

Duty to Cooperate meeting dates between CDC/SBDC and DBC” [presumably meant 

to be SBC] shows a stark absence of any meetings on an SoCG since 22 January 

2018. The facilitator at that meeting Keith Holland following an earlier meeting had 



9 
 

already flagged up the “lack of effective cooperation on meeting the anticipated 

unmet housing need in Slough” and had pointed out how that left the Councils 

“vulnerable to challenge at examination.” See David Lock Associates Response p.1. 

The position has not improved. The later WAGS Part 2 meetings in September and 

November 2019 cannot realistically be said to be in support of compliance with the 

duty to cooperate when the Councils refuse to accept the relevance of the WAGS to 

their Local Plan preparation. There is a complete absence of any technical work to 

assess the Slough Northern Extension. The areas on which the Councils and SBC are 

apart and have been since 2017/8 set out in section 6 of the unsigned draft SoCG 

show how little attempt there has been by the Councils at cooperation. Again, this is 

the antithesis of cooperation. 

20.  The extent of the established need is such that a precise quantification of the need is 

not necessary before proper planning for meeting it can take place. The Wider Area 

Growth Study has already narrowed down the area of search to include a potential 

Northern Extension. Its Part 1 conclusions at § 7.5 show that Slough’s future housing 

needs are best met as close to Slough as possible and that includes the Northern 

Extension. These conclusions have been agreed by the member authorities and 

published on the Councils’ website but have not been taken into account in the 

preparation of the Council’s Local Plan. Proper compliance with the duty to cooperate 

would have addressed this. 

21. It is not appropriate now to be establishing Green Belt boundaries that will have to be 

reviewed within five years or even sooner. That is an approach that flies in the face of 

paragraph 136 of the Framework. Early reviews are contrary to the PPG at 022. 

22. The Inspectors at the Sevenoaks, Wealden and St Albans have reached the same 

conclusions: see the David Lock Associates Hearing Statement for Tarmac at Q5 p.2. 

23. We rely on the contents of the submissions made by on behalf of Tarmac but in 

summary the position so far disclosed is as follows. 

24. The duty to cooperate has not been complied with. It is a duty to engage 

“constructively, actively and on an ongoing basis”. Such engagement has simply not 

taken place. 

25. There is no evidence of early and continuing engagement with adjoining authorities so 

as to inform the preferred option for the planning strategy. 

26. There are unmet needs for housing in the housing market area and there has not been 

the cooperation needed to address those unmet needs.  
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27. There is no evidence that those needs cannot be met in South Bucks without 

inconsistency with the NPPF. 

28. There are unmet needs for housing for Slough and the evidence shows how those 

needs could be addressed in South Bucks but there is no evidence of cooperation with 

Slough BC to meet those needs.   

29. The Memoranda of Understanding and Statements of Common Ground relied upon by 

the Councils do not include any with Slough BC, the immediate neighbour which has 

a clear and pressing unmet need. The draft SoCG with SBC was not prepared during 

the plan-making process, is unsigned and not agreed by SBC, was not published as 

required by the PPG and shows the absence of cooperation.  

30. The Inspectors should find that the duty to cooperate has not been complied with. The 

examination then cannot proceed further. It would be helpful if the Inspectors could 

explain in writing that the Plan has to be withdrawn in these circumstances and that 

the new Buckinghamshire Council should begin immediate preparations for a Plan 

which includes consideration of meeting the unmet needs of Slough within the South 

Bucks area. 

 

 

 

 

  

Rhodri Price Lewis QC  

Landmark Chambers 

London                                                                                                                                                                                                                                                                                                                                                                                                                                                                         

EC4A 2HG 
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